
Hearing Officer’s Report 

December 6, 2018, Public Hearing 
Draft Special Order by Consent (SOC) 

Duke Energy Progress, LLC - H. F. Lee Plant – Wayne County 

I. History / Background

Duke Energy’s H. F. Lee Plant currently operates as a 920-megawatt, natural gas-fired, 
combined cycle electric generation facility that was placed into service in December 2012.  The 
H. F. Lee Energy Complex is also the site of the Wayne County Plant, a five-unit, gas-fired, 
combustion turbine facility capable of generating 863 megawatts of power that began operation 
in 2000. 

The facilities noted above have replaced the electric production infrastructure that was formerly 
known as the H. F. Lee Plant.  The former facility was the site of a coal-fired plant that began 
operation in 1951 with one unit, eventually growing to a three-unit facility by 1962.  The plant 
also housed four oil-fueled combustion turbine units built between 1967 and 1971.  Total 
production capacity of the former H. F. Lee Plant was 382 megawatts.  The coal-fired plant was 
retired in September 2012; the combustion turbine units were retired in October 2012.  Both 
facilities were decommissioned, and their physical structures have been removed from the site. 

During its operation, the coal-fired H. F. Lee Plant utilized water for the containment and 
conveyance of coal ash.  Coal ash wastewater and other waste streams were directed to large 
impoundments commonly called coal ash basins, where the solids separated from the liquid 
portion and settled at the bottom of the basins.  The supernatant (i.e., the liquid portion after the 
solids have precipitated out) was discharged as regulated by the facility’s NPDES permit. 

The coal-fired plant was served throughout its lifetime by four coal ash basins.  Basins 1, 2, and 
3 are located across the Neuse River, west of the former plant site.  Basins 1 and 2 are separated 
from Basin 3 by Halfmile Branch.  Each of these basins were retired from active use decades 
ago.  All three are currently overgrown with trees and other vegetative cover.  The fourth ash 
basin, located across the Neuse River, northeast of the plant site, was placed into service in 1982 
and is commonly known as the “Active Ash Basin,” though it no longer receives any inflow of 
coal ash wastewater.  Within this basin, water still comes in contact with coal ash residuals, and 
is actively collected, treated and discharged per the terms of the NPDES permit. 
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H. F. Lee Plant Site 

 
 
Decanting activities have occurred in the past in the active ash basin, been temporarily 
suspended, and are currently ongoing once again.  During a November 6, 2018 site visit, the 
basin was observed to be almost emptied of free water, but heavy rains can add to the volume 
that remains in the basin, requiring further decanting to maintain the existing water level. 
 
The Duke Energy coal ash basins are unlined, earthen impoundments.  Such earthen structures 
are prone to experience the flow of liquid through the porous spaces that exist in the dams, sides, 
or bottoms.  The wastewater flow through those porous spaces is known as seepage.  When 
seepage reaches the land’s surface on the outer wall of a basin, or upon the surface of the 
surrounding terrain, it is referred to as a seep.  Earthen dam structures will often have features 
within their construction that are designed to collect and convey seepage and precipitation falling 
on their outer facing walls.  Such collection and conveyance of seepage and precipitation are 
referred to as “constructed seeps,” and they help keep dams from becoming saturated and 
potentially unstable.  Constructed seeps from the coal ash basins can be identified, monitored, 
and sampled as distinct point source discharges, making them suitable for inclusion as outfalls in 
NPDES permits and subject to the requirements therein. 
 
The areas around the Duke Energy coal ash basins have been routinely examined since 2014 to 
identify the manifestation of seeps that occur naturally, or non-constructed seeps.  The non-
constructed seeps can be of varying volume and may be transient in terms of both time and 
location of their appearance.  Although the U. S. Environmental Protection Agency (EPA) has 
provided opinions affirming wastewater flow from non-constructed seeps should be regulated, 
EPA has also stated that the nature of the non-constructed seeps makes them difficult to 
characterize as point source discharges that may be covered by NPDES permits.  These 
difficulties have confounded different approaches to address such situations, and have 
contributed to the delays in the issuance of some NPDES permits. 
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Investigations conducted by Duke Energy have identified 22 non-constructed seeps located in 
areas adjacent to the coal ash basins at the H. F. Lee facility. Four of these seeps have been 
dispositioned.  Another 21 non-constructed seeps have been found emanating from the facility’s 
cooling pond and land between the north side of the cooling pond and the Neuse River, that flow 
into the river.  The cooling pond never received direct flow of coal ash wastewater during the 
time the coal fired plant was in operation.  However, monitoring of some cooling pond seeps has 
indicated the presence of coal combustion residuals (CCR) in very low concentrations.  Sampling 
of seeps flowing from what is referred to as the “Lay of Land Area” (or LOLA), identified on the 
site map on page 2 above, has also exhibited the presence of CCR during some sampling events.  
A relatively small volume of coal ash was deposited within the LOLA site during the early 
operation of the coal-fired plant. 
 
On October 3, 2017, Duke Energy applied for a SOC to address issues associated with the non-
constructed seeps at the sites of eleven coal-fired power plants.  Originally there was speculation 
that all eleven facilities could be covered under one order.  Administrative and circumstantial 
considerations have led to individual or sets of facilities to be covered under a variety of SOCs.  
A supplemental SOC application for the H. F. Lee Plant was received on April 13, 2018.  The 
primary intent of the SOC as drafted is to eliminate or substantially reduce the number of non-
constructed seeps at the H. F. Lee Plant, and to have this occur as soon as possible while 
ensuring protection of North Carolina’s surface waters.  The SOC calls for Duke Energy to 
complete decanting activities, then begin to dewater (i.e., remove interstitial water) as the site is 
prepared for the installation and operation of a beneficiation project. 
 
The beneficiation project at the H. F. Lee Plant will entail the construction of infrastructure that 
will convert coal ash into a product that can be used in the manufacture of concrete products.  
Per the terms of the Coal Ash Management Act, the H. F. Lee Plant has been designated as one 
of three Duke Energy facilities across the state that will install a beneficiation project capable of 
converting 300,000 tons of coal ash per year into a raw material for concrete production.  
Dewatering activities will occur as coal ash is removed from various areas within the ash basins.  
The cumulative effects of decanting and dewatering will reduce the hydraulic pressure (or head) 
that contributes to seepage and remove the potential sources of the seeps.  Following completion 
of decanting in the active ash basin, it is anticipated that most seeps in that area will be 
eliminated.  Dewatering activities should yield continuing reductions in seep flow for any seeps 
that remain following completion of decanting.  Following two years of beneficiation activities, 
seeps still observed at the facility will be evaluated and further characterized.  Solutions for seeps 
found to exert continuing negative effects on surface water quality will be appropriately 
addressed as amendments to the facility’s groundwater corrective action plans and/or overall site 
closure plans.  These corrective action plans and site closure plans, and any measures they may 
call for, are outside the scope of the SOC and will stand on their own authority. 
 
During the time the SOC is in effect, Duke Energy will continue to monitor and evaluate the 
cooling pond seeps.  The SOC requires Duke Energy to submit a separate report, specific to the 
matters of the cooling pond seeps, describing how remaining cooling pond seeps will be 
managed in a manner that will be sufficient to protect public health, safety, and welfare, the 
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environment, and natural resources.  The information will be used to determine requirements 
relative to management of the cooling pond seeps that will be included in future NPDES permits. 
 
The SOC also requires for continued observation and monitoring of other non-constructed seeps, 
and the reporting of results of these activities to the Division of Water Resources.  The SOC 
includes the establishment of site-specific interim action levels for particular water quality 
characteristics.  Within defined surface waters, the SOC will allow water quality standards to be 
exceeded to the concentrations established by the interim action levels without being subject to 
the assessment of civil penalties.  The interim action levels will not affect existing water quality 
standards in major surface water bodies.  Results of monitoring that exceed the interim action 
levels will be subject to the assessment of stipulated penalties as called for in the SOC. 
 
II. Site Visit 
 
The Hearing Officer conducted a site visit of the H. F. Lee Facility on November 6, 2018, 
accompanied by staff from Duke Energy and the Division of Water Resources.  Each of the ash 
basins and the cooling pond were observed, along with individual seeps from the active ash basin 
and the cooling pond. 
 
III. December 6, 2018 Public Hearing and Comments Summary 
 
Turning to the public hearing and written comments, this portion of the report is organized as 
follows: 
 

A. Summary of Notice Provided and Overview of Public Hearing 
B. Summary of Speakers’ Comments, and DEQ’s Responses 
C. Summary of Written Comments, and DEQ's Responses 

 
A. Summary of Notice Provided and Overview of Public Hearing 

 
Public notice of consideration of the draft SOC and notification of the holding of a public 
hearing on the matter was published in the Goldsboro News-Argus on September 10, 2018.  The 
public notice directed those wishing to find more information about the SOC to an internet 
address within the DEQ website.  Information regarding the draft SOC was posted on DEQ’s 
website under a “Hot Topics” heading within its “NPDES Wastewater” page.  The hearing 
identified in the notice was originally scheduled to occur on October 11, 2018 in Goldsboro.  The 
hearing had to be postponed due to the effects of Tropical Storm Michael, which passed through 
North Carolina on that date.  The hearing was rescheduled for Thursday, December 6, 2018. 
 
Public notice regarding the draft SOC and the rescheduled hearing were again posted in the 
Goldsboro News-Argus (on October 31, 2018) and the same information was again posted to the 
DWR website.  A public hearing was held on Thursday, December 6, 2018, at 6:00 pm, in the 
Ballroom of the Goldsboro Event Center (1501 S. Slocomb St., Goldsboro, NC). 
 
Eight people attended the public hearing, including 5 staff members of the Division of Water 
Resources, 2 employees of Duke Energy, and one member of the news media.  The hearing was 
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called to order at 6:05 pm by EMC Commissioner Steve Keen, the hearing officer for the event.  
Mr. Keen offered opening comments regarding the hearing and the scope of its concern.  Points 
of emphasis were made regarding how additional public comment could be made by submitting 
written statements during the hearing or by using the email address.  Attendees were informed 
that all comments needed to be submitted no later than December 7, 2018 in order to receive 
consideration by the EMC in its review of the SOC. 
 
No individuals registered in advance of the hearing to provide oral comments. 
 
After ensuring that all attendees who wished to speak had been given that opportunity, the 
assembled group was reminded of their opportunity to submit written comments on the matter no 
later than the close of business on Friday, December 7.  The meeting was adjourned at 6:18 pm. 
 
Items providing documentation of the public notice, public hearing and public comment are 
identified in the Attachments section of this report. 
 

B. Summary of Speakers’ Comments, and DEQ’s Responses 
 
No attendees provided oral public comment during the public hearing and no written comments 
were provided to DEQ staff. 
 

C. Summary of Written Comments, and DEQ's Responses 
 

1. Gary W. Ahlberg, P.E. – Black Rock Engineering 
 
Mr. Ahlberg provided his insights regarding the characterization of ash basins, and the removal 
of interstitial water from ash basins using various methods of dewatering.  He recommended the 
SOC include requirements for the characterization of the ash basins, and development of a 
dewatering alternatives analysis that could be used in the selection of the dewatering system used 
at the site.  He suggested implementation of a SOC including such requirements could be used as 
a framework for a system that could guide similar decisions at other ash basins across the state. 
 
The complete text of Mr. Ahlberg’s comments and a supplemental technological attachment he 
provided can be found as Attachments J and K of this report. 
 
DEQ Response: 
 
Mr. Ahlberg’s suggestions go beyond the scope of this SOC.  The discharge of wastewater from 
dewatering activities is regulated by the terms of the NPDES permit.  Per existing regulation, 
industries such as Duke Energy are allowed to select the technology that will be utilized in order 
to meet NPDES effluent limits.  Mr. Ahlberg is encouraged to offer his services to Duke Energy 
for its evaluation as it determines the scope of work it will perform to accomplish site goals. 
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2. Gail Goodman:  Private Citizen 

 
Ms. Goodman provided comments via email, stating pollutants released into the water should be 
completely removed and those who caused the pollution should be held accountable for their 
actions.  The complete text of her comments may be found as Attachment L to this report. 
 
DEQ Response 
 
The opinions expressed by Ms. Goodman regarding remedial and legal actions are outside the 
scope of this SOC, though remediation will be addressed in the corrective action plan for this 
facility. 
 
IV. Recommendations 
 
It is recommended that the Environmental Management Commission approve the SOC as 
drafted, and the Chairman’s signature be affixed to the document to effect its complete 
execution. 
 
V. Attachments 
 
Attachment B SOC Application 
Attachment C Engineering Evaluation 
Attachment D Draft SOC 
Attachment E Public Notice of the SOC and Public Hearing 
Attachment F Affidavit from the Goldsboro News-Argus 
Attachment G Sign In Sheet for Non-Speaking Attendees 
Attachment H Sign In Sheet for Speaking Attendees 
Attachment I Sign In Sheet for Elected Officials 
Attachment J Emailed Comments Submitted by Gary Ahlberg, P.E. 
Attachment K Attachment to Comments Submitted by Gary Ahlberg, P.E. 
Attachment L Emailed Comments Submitted by Gail Goodmon 
Attachment M 6/7/2010 EPA Memo (see p. 11) 
Attachment N 8/19/2016 EPA Letter to DEQ 
Attachment O S18-006 Upfront Penalty Calculations 

A-6




